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Vietnam
Pham Ba Linh and Luu Thi Xuan Trang
Lexcomm Vietnam LLC

Creating collateral security packages

1	 What types of collateral and security interests are available?
The most common types of available security interests that can be 
granted under Vietnamese law are the pledge of property and mort-
gage of property. The Civil Code 2015 also provides for security by way 
of performance bond, security deposit, escrow deposit, title retention, 
guarantees, reputation based collateral and lien on assets.

Of particular note, assignment by way of security, and fixed or 
floating charges, which are types of security generally available in other 
common law jurisdictions, are not recognised under Vietnamese law.

As a general rule, security can be taken over a property, whether 
moveable or immoveable, existing or to be formed in the future,  
provided that such property must meet the following conditions:
•	 it is under the legal ownership of the securing party, except in the 

case of retaining property or reserving ownership rights; 
•	 it must be identifiable; and
•	 it is not subject to prohibited transactions.

Collateral may include moveable property, land use rights and assets 
attached to land (including plants, buildings, equipment and machin-
ery), receivables, shares, securities, onshore and offshore bank 
accounts, contractual rights, proceeds from investments and the sale 
of collateral.

In respect of property to be formed in the future, collateral may 
include after-acquired property but it excludes land use rights. 

In respect of operating or other licence rights or concessions, the 
enforcement of security created over such rights is uncertain, given 
that those rights are granted specifically to certain eligible investors 
and the transfer of such licence rights is subject to strict conditions, 
which project lenders might not meet. For example, the transferee of a 
mining exploration licence must satisfy all the conditions for the grant 
of mineral exploration licences under the Law on Mineral. As a prac-
tical matter, project lenders typically accept taking a mortgage over 
equity interests of the project company, contractual rights to income 
streams due under project documents and other project assets, rather 
than the licence itself.

2	 How is a security interest in each type of collateral perfected 
and how is its priority established? Are any fees, taxes or other 
charges payable to perfect a security interest and, if so, are 
there lawful techniques to minimise them? May a corporate 
entity, in the capacity of agent or trustee, hold collateral 
on behalf of the project lenders as the secured party? Is it 
necessary for the security agent and trustee to hold any 
licences to hold or enforce such security? 

In general, a security agreement must be in writing. Depending on the 
type of secured property (such as land use rights, forest use rights and 
ownership rights of planted production forests, aircraft or seagoing 
vessel, other cases provided by law), mandatory registration of security 
may apply.

A security interest, in principle, will take effect as from the time 
of execution by the parties, subject to certain exceptions. However, 
such security interest should be registered to be enforceable against 

a third party’s competing claims as from the date of completion of  
security registration. 

Registered secured transactions will have priority in terms of  
payment over any unregistered secured transactions. The priority of 
payment to creditors is established according to the order of registra-
tion principle. There is a nominal registration fee applicable to the reg-
istration of a secured transaction.

Foreign lenders may engage a credit institution licensed to operate 
in Vietnam to act as an onshore security agent to hold the collateral for 
and on behalf of them, though the regulatory framework on appoint-
ment of onshore security agent is not well developed. 

Currently, land use rights generally cannot be mortgaged in favour 
of a foreign lender. Land and assets attached to land may be mortgaged 
to a credit institution licensed to operate in Vietnam.

The parallel debt clause concept is not recognised in Vietnam.

3	 How can a creditor assure itself as to the absence of liens with 
priority to the creditor’s lien?

The inspection of property registration records can be sought from the 
following state agencies depending upon the type of collateral:
•	 With respect to immoveable property, a local land use registration 

office in charge of land registration where a land area as collateral 
is located. Besides that, evidence of any existing mortgage is gen-
erally recorded in the relevant land use right certificate. 

•	 With respect to other types of property, a creditor may search exist-
ing security interests against the property through the National 
Registry of Secured Transactions Portal under the Ministry 
of Justice.

4	 Outside the context of a bankruptcy proceeding, what steps 
should a project lender take to enforce its rights as a secured 
party over the collateral?

A project lender, as a secured party, will enforce its rights over the col-
lateral in accordance with the methods agreed in a security agreement, 
which may include (i) sale of secured assets; (ii) collection and receipt of 
the collateral in the satisfaction of performance of the obligation by the 
securing party; (iii) collection of money due or other receivables from 
a third party in the case of the mortgage of a right to reclaim a debt; (iv) 
other arrangements agreed by the parties to the secured transaction.

If no agreement is reached on the enforcement method of a secu-
rity interest, the collateral must be disposed of by way of an auction.

In the case that secured assets are land use rights and assets 
attached to land that are registered with the land use registration office, 
the realisation of secured assets must also be notified to such agency.

When a single item of property is used as security for performance 
of several civil obligations, prior to the realisation of such property, the 
realisation must be notified in writing to other secured parties.

© Law Business Research 2017



Lexcomm Vietnam LLC	 VIETNAM

www.gettingthedealthrough.com	 171

5	 How does a bankruptcy proceeding in respect of the project 
company affect the ability of a project lender to enforce its 
rights as a secured party over the collateral? Are there any 
preference periods, clawback rights or other preferential 
creditors’ rights (eg, tax debts, employees’ claims) with 
respect to the collateral? What entities are excluded from 
bankruptcy proceedings and what legislation applies to them? 
What processes other than court proceedings are available to 
seize the assets of the project company in an enforcement? 

As soon as a Vietnamese court accepts an insolvency petition, the 
enforcement of a security interest over the collateral by a project lender 
will be temporarily suspended until the bankruptcy proceedings is 
commenced by the court, except for the case where the security inter-
est is likely to be damaged or dramatically devalued, the enforcement 
of such assets may be immediately made at a court order. The bank-
ruptcy proceedings apply to all entities, excluding to the extent of any 
contrary provision provided by an international agreement to which 
Vietnam is a signatory.

There is a preference period of six months (or 18 months if it is a 
related transaction) prior to the date on which a Vietnamese court 
decides to commence bankruptcy proceedings against an insolvent 
entity where certain transactions will be deemed void. 

Foreign exchange and withholding tax issues

6	 What are the restrictions, controls, fees, taxes or other 
charges on foreign currency exchange?

Vietnam’s foreign exchange market is highly regulated. Within the ter-
ritory of Vietnam, all transactions, payments, listings, advertisements, 
quotation, pricing, writing price on contracts, agreements and other 
similar forms of residents and non-residents must not be effected in 
foreign currencies except for cases specifically permitted in accord-
ance with regulations of the State Bank of Vietnam (SBV).

For foreign exchange control in respect of foreign loans and remit-
tance of investment returns, repatriation of foreign earnings, open-
ing offshore account and maintaining foreign currency account in 
Vietnam, please refer to questions 7-9 respectively.

7	 What are the restrictions, controls, fees and taxes on 
remittances of investment returns or payments of principal, 
interest or premiums on loans or bonds to parties in other 
jurisdictions? 

Borrowers will need to purchase foreign currency at an authorised 
commercial bank to make payment to foreign lenders. Payment of loan 
interest and charges to foreign lenders will be subject to a foreign con-
tractor withholding tax of 5 per cent.  

In terms of remittance of investment returns, foreign investors 
may remit overseas their lawful revenue from foreign direct invest-
ment activities in Vietnam, and may purchase foreign currencies at 
an authorised commercial bank. However, there is no guarantee on 
the availability of foreign currency for conversion at authorised credit 
institutions, except in certain major energy and infrastructure projects 
where a government guarantee (GGU) is secured.

8	 Must project companies repatriate foreign earnings? If so, 
must they be converted to local currency and what further 
restrictions exist over their use?

Project companies must repatriate their foreign earnings unless other-
wise specifically approved by the SBV. Such foreign earnings must not 
be converted to local currency and must be transferred through the 
direct investment capital account. 

Alternatively, the project company may open an offshore account 
if it falls within the statutory circumstances under the laws of Vietnam 
and is approved by the SBV for the opening and use of such off-
shore accounts.

9	 May project companies establish and maintain foreign 
currency accounts in other jurisdictions and locally?

A project company may establish and maintain onshore foreign cur-
rency accounts at authorised credit institutions in Vietnam for lim-
ited purposes.

The project company may open an offshore foreign currency 
account subject to the prior approval of the SBV.

Foreign investment issues

10	 What restrictions, fees and taxes exist on foreign investment 
in or ownership of a project and related companies? Do the 
restrictions also apply to foreign investors or creditors in the 
event of foreclosure on the project and related companies? 
Are there any bilateral investment treaties with key nation 
states or other international treaties that may afford relief 
from such restrictions? Would such activities require 
registration with any government authority?

Under Vietnamese law, there may be statutory restrictions on foreign 
ownership of a project and related companies depending on the busi-
ness sectors. However, with the accession of Vietnam to the World 
Trade Organization (WTO), foreign investors in several services sec-
tors have been benefited from the uplifting of such restriction pursu-
ant to the Schedule of Specific Commitments in Services of Vietnam 
to WTO (WTO Commitments). Also, there are certain restrictions, for 
example, foreign lenders cannot take security over land use rights in 
Vietnam. Such restrictions remain upon foreclosure on the project. 

To date, Vietnam has signed 65 bilateral investment treaties, with 
47 treaties still in force. Some key nations are Australia, Japan, Germany 
and China. However, we understand that there is no bilateral invest-
ment treaty that may afford relief from such statutory restrictions.

11	 What restrictions, fees and taxes exist on insurance policies 
over project assets provided or guaranteed by foreign 
insurance companies? May such policies be payable to foreign 
secured creditors?

A project company established in Vietnam having foreign shareholders’ 
equity for less than 49 per cent of the charter capital of the enterprise 
can only obtain insurance policies from a duly licensed insurance com-
pany operating in Vietnam.  

A project company established in Vietnam having foreign share-
holders’ equity for more than 49 per cent of the charter capital of the 
enterprise may obtain insurance policies from either local or foreign 
insurance company. To provide cross-border insurance services in 
Vietnam, foreign insurance companies must meet certain conditions 
such as (i) credit rating, total assets, required deposit; and (ii) having 
headquarters in a country with which Vietnam has entered into an 
international trade treaty, enabling the provision of cross-border insur-
ance services in Vietnam. 

Regarding reinsurance, cut-through clauses are customary, 
whereby proceeds from such policies will be paid to foreign insurance 
companies which agree to enter into reinsurance agreement with local 
insurance company. The law requires such foreign insurance com-
pany to satisfy some conditions such as credit ratings, total assets and 
other conditions such as paying capacity required in the country of 
its headquarters.

12	 What restrictions exist on bringing in foreign workers, 
technicians or executives to work on a project?

For foreign workers, technicians or executives to work on a project, 
there are several requirements applicable to both a foreign employer 
and a domestic employer and a foreign employee:

Requirements for employer
The domestic employer may only recruit foreign employee if 
Vietnamese employees do not meet the requirements of the tentative 
position.  

The domestic and foreign employers must decide on the number 
of foreign employees needed in each position and submit a report to 
the competent authority. They also need to report to the competent 
authority in case there are changes on the number of foreign employ-
ees required. 

The employer must report regularly to competent authority on the 
employment of foreign employees.  

Requirements for employee
Except for some cases provided by Labour Code and Decree 11, 
foreign employees are required to have a work permit issued by 
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competent authority. If foreign employees are not required to have a 
work permit then the employer must seek confirmation from the com-
petent authority.

13	 What restrictions exist on the importation of project 
equipment?

The importation of used equipment is subject to certain conditions, for 
example, such equipment must meet safety, energy saving and envi-
ronmental protection requirements prescribed by the applicable law. 

Certain equipment is prohibited by law from being imported. The 
importation of equipment must comply with the Law on Customs.

14	 What laws exist regarding the nationalisation or 
expropriation of project companies and assets? Are any forms 
of investment specially protected?

The Law on Investment 2014 is the main legislation governing nation-
alisation or expropriation, which expressly states that ‘lawful assets 
of investors shall not be nationalised or confiscated by administrative 
measures. Where an asset is bought or commandeered by the state on 
account of national defence and security, national interests, a state of 
emergency, prevention or recovery of a natural disaster, the investor 
shall be reimbursed or compensated in accordance with regulations of 
the law on property commandeering and relevant legal regulations.’  

In practice, sponsors will typically negotiate to include a contrac-
tual provision in a government guarantee or a project agreement to 
assure no nationalisation or expropriation of any assets of the inves-
tors, or for a stabilisation of the agreed rights and benefits conferred 
upon the investors throughout the duration of the project.

Fiscal treatment of foreign investment

15	 What tax incentives or other incentives are provided 
preferentially to foreign investors or creditors? What taxes 
apply to foreign investments, loans, mortgages or other 
security documents, either for the purposes of effectiveness 
or registration?

Projects in certain sectors and geographical areas such as high technol-
ogy, research and development enjoy incentives in (i) a lower corporate 
tax rate or exemption from corporate tax; (ii) exemption from import 
tax on equipment and goods to carry out the investment project; and 
(iii) exemption or reduction on land use fees.  

The applied incentives for each project will be recorded in the 
related investment registration certificate (IRC). If an IRC is not 
required for the project, the investor will prove this to the competent 
authority in order to enjoy each incentive in accordance with the law.

No incentive is available to foreign lenders.

Government authorities

16	 What are the relevant government agencies or departments 
with authority over projects in the typical project sectors? 
What is the nature and extent of their authority? What is the 
history of state ownership in these sectors?

Relevant government agencies with authority over projects in a typical 
project sector include the government ministries and provincial peo-
ple’s committees.

At central level, the government ministries will be responsible 
for development strategies and master plans, long-term and five-year 
plans, and national programmes and projects in respect of the sectors 
under its state management, which will be then executed upon approval 
by the prime minister. This includes promulgation of decisions, direc-
tives, circulars and other legal instruments to facilitate the execution of 
the investment project within the scope of its state management. 

Examples of the authority of the government ministries in terms of 
project approval and project execution include: 
•	 the Ministry of Industry and Trade is in charge of projects in the 

oil and gas exploration and production, electricity generation and 
petrochemicals sectors; 

•	 the Ministry of Natural Resources and Environment is in charge of 
investment in mining resources; 

•	 the Ministry of Transport is in charge of roads (including express-
ways), rail, inland waterway, maritime, aviation within the country 
and governance of public transportation services;

•	 the Ministry of Investment and Planning is in charge of annual 
state budget allocation, incentive measures for investment attrac-
tion and other funding sources (including official development 
assistance); and

•	 the Ministry of Finance is in charge of financial policies and meas-
ures in support of project execution.

Historically, many sectors such as power, mineral extraction (includ-
ing oil and gas exploration and production) and transportation infra-
structure, were entirely government-owned. Following the renovation 
policy in 1986 and the Foreign Investment Law enacted in 1987, there is 
a movement towards state management from state-owned production 
and operations. Since then, the line ministries retain regulatory func-
tions rather than state ownership of project companies operating in the 
business sectors under their management.

Regulation of natural resources

17	 Who has title to natural resources? What rights may private 
parties acquire to these resources and what obligations does 
the holder have? May foreign parties acquire such rights? 

According to article 53 of the Constitutional Law 2013, natural resources 
including oil and gas, minerals, water and other natural resources 
located in the land, islands, internal waters, sea territory, exclusive 
economic zones and continental shelf of Vietnam are owned by the 
people and are managed by the state. 

Foreign parties may acquire rights to conduct exploration and pro-
duction by way of entering into contractual arrangements (eg, produc-
tion sharing contracts) or obtaining related licences and approvals.

18	 What royalties and taxes are payable on the extraction of 
natural resources, and are they revenue- or profit-based? 

Vietnam’s royalty system is revenue-based, being calculated upon the 
actual quantity of commercial production of natural resources, the 
taxable value per unit and the applicable royalty rate as per the Royalty 
Tax Law 2014. There is no distinction between the royalties on extrac-
tion payable by domestic and foreign parties. 

Royalty tax applies to the extraction of natural resources, with the 
rates being between 1 per cent and 35 per cent depending on the kind 
of resources. Crude oil, natural gas and coal seam gas are taxed at pro-
gressive tax rates depending on the daily average production output, 
with applicable rates ranging from 7 to 29 per cent for crude oil, and 1 
per cent to 10 per cent for natural gas.

Also, an environmental protection fee is required to be paid. For 
example, the environmental protection fee is 100,000 dong per tonne 
(for crude oil) or 50 dong per cubic metre (for natural gas) or 35 dong 
per cubic metre (for associated gas).

19	 What restrictions, fees or taxes exist on the export of natural 
resources?

There is an export duty imposed upon the export of natural resources 
with applicable rates ranging from zero per cent to 40 per cent, which 
is subject to change. 

Legal issues of general application 

20	 What government approvals are required for typical project 
finance transactions? What fees and other charges apply?

Investments
An in-principle approval for an infrastructure project may be required 
from the National Assembly, the Prime Minister or the relevant 
People’s Committee at provincial level subject to the type and size of 
such project. 

Foreign investors will typically obtain an investment registration 
certificate (IRC) from the Ministry of Planning and Investment or a 
provincial people’s committee and then obtain an enterprise registra-
tion certificate (ERC) for the establishment of a project company. 

Foreign loans 
Borrowers borrowing a foreign loan with a term of more than one year 
must register such foreign loan with the SBV. See also question 21.
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Remittance
Foreign investors may be required to open capital account in either for-
eign currency or local currency for the purposes of transferring equity 
into Vietnam to operate investment projects and offshore remittance. 

Foreign loans and any remittance thereof must be made through 
a direct investment capital account if the borrower is a foreign direct 
investment enterprise; otherwise, the borrower must open a loan 
account at a licensed bank in Vietnam for borrowing purposes.  

Land
Foreign investors, via the project company, must apply for land use right 
certificates for leased land areas that need to be used for the devel-
opment, construction and operation of infrastructure projects. Land 
rentals for leased land areas in respect of PPP projects are exempted or 
reduced during the term of investment in accordance with applicable 
laws and regulations on land.  

Environment
In a typical project finance transaction, the investors must prepare an 
Environmental Impact Assessment report and submit it to obtain the 
approval of the Ministry of Natural Resources and Environment or rel-
evant line ministries or provincial people’s committees. A fee is pay-
able to competent authorities, which ranges from 6 million dong to 96 
million dong, depending on the project type and size.

21	 Must any of the financing or project documents be registered 
or filed with any government authority or otherwise comply 
with legal formalities to be valid or enforceable?

Foreign loans made by enterprises must be registered with the state 
Bank of Vietnam in the following cases: 
•	 mid-term and long-term foreign loans;
•	 renewed short-term loans that have more than one year of matu-

rity term;and
•	 short-term loans that are not covered by any loan renewal contract 

but remain the outstanding principal owed on the anniversary of 
the date of first fund withdrawal in a full one calendar year, except 
to the extent that borrowers have already fulfilled their debt obliga-
tions within a permitted duration of 10 days after the anniversary 
of the date of first fund withdrawal in a full one year.

Certain types of security agreements are required to be notarised or 
registered or both. Security agreements in the following cases must 
be registered: 
•	 mortgage of land use rights;
•	 mortgage of forest use rights, ownership right to planted produc-

tion forests;
•	 mortgage of aircraft or seagoing vessels; and
•	 other secured transactions specified by the laws.

22	 How are international arbitration contractual provisions 
and awards recognised by local courts? Is the jurisdiction 
a member of the ICSID Convention or other prominent 
dispute resolution conventions? Are any types of disputes 
not arbitrable? Are any types of disputes subject to automatic 
domestic arbitration? 

Local courts may consider the recognition and enforcement of con-
tractual provisions on foreign arbitration and a foreign arbitral award 
if such award is made in the laws of the countries that entered into 
mutual legal assistance treaties with Vietnam or on a reciprocal basis. 

Vietnam is not a party to the International Centre for Settlement of 
Investment Disputes. 

Vietnam joined the New York Convention 1958 with a reservation 
that Vietnam will only recognise and enforce foreign arbitral awards in 
disputes that are of commercial characteristics pursuant to Vietnamese 
law. Under Vietnamese law, there are three categories of commercial 
dispute that can be resolved by arbitration: 
•	 disputes arising from commercial activities; 
•	 disputes in which at least one party is engaged in commercial 

activities; and
•	 0ther disputes in which the law stipulates that arbitration is a per-

missible means of resolution.

Under Vietnamese law, not all disputes can be resolved via foreign 
arbitration bodies or international arbitration, which applies only to 
disputes in which at least one party is of the following categories: 
(i)	 foreign investors;
(ii)	 economic organisations with foreign investors’ equity accounting 

for more than 51 per cent of the charter capital, or the majority of 
general partners are foreigners if the organisation is a partnership;

(iii)	economic organisations with 51 per cent of the charter capital or 
more is held by the organisations mentioned in point (ii); and

(iv)	 economic organisations with foreign investors and the organisa-
tions mentioned in point (ii) holding at least 51 per cent of the 
charter capital.

Domestic arbitration will apply to disputes between domestic investors, 
foreign-invested enterprises or between domestic investor, foreign-
invested enterprises and a state administrative body of Vietnam relating 
to investment activities in the territory of Vietnam.  

Vietnamese courts will consider the recognition and enforcement 
of foreign arbitral awards of a country that is a party to a relevant inter-
national treaty to which Vietnam is a signatory. In the absence of a rel-
evant international treaty, the recognition and enforcement of foreign 
arbitral awards may be made on basis of the principle of reciprocity.   

23	 Which jurisdiction’s law typically governs project 
agreements? Which jurisdiction’s law typically governs 
financing agreements? Which matters are governed by 
domestic law?

English law is typically selected by the parties for financing documents 
(including facility agreements and intercreditor agreements) and cer-
tain government-guaranteed project documents (including the conces-
sion agreement and the supply and offtake agreements). However, the 
governing law of a land lease agreement and onshore security agree-
ments is Vietnamese law. 

The choice of a foreign law may not be recognised if the conse-
quence of its application is contrary to the fundamental principles of 
Vietnamese law. The concept of ‘fundamental principles of Vietnamese 
law’ has not been clearly defined, thus Vietnamese courts have broad 
powers to interpret this concept on a case-by-case basis.

24	 Is a submission to a foreign jurisdiction and a waiver of 
immunity effective and enforceable?

The Law on Investment 2014 clearly renders disputes between foreign 
investors/project companies and government authority arbitrable and 
such disputes can be referred to international arbitration or arbitration 
in other jurisdictions. With reference to the recognition and enforce-
ability of foreign arbitral awards, please refer to question 22. 

The Civil Code 2015 provides that waiver of immunity is effec-
tive when: 
•	 an international agreement to which Vietnam is a signatory has 

regulations on waiving immunity;
•	 an agreement on waiving immunity concluded by the parties in 

such civil relation; and
•	 Vietnam or the central or local government agency waives 

the immunity.

Although the Civil Code 2015 for the first time sets out circumstances 
under which a waiver of sovereign immunity by the State of Vietnam 
or a Vietnam government agency is effective, the question of enforce-
ability of such waiver as to the concept of sovereign immunity remains 
largely untested.

Environmental, health and safety laws

25	 What laws or regulations apply to typical project sectors? 
What regulatory bodies administer those laws?

The Law on Environment Protection 2014 and its implementing legis-
lation generally address environmental issues in respect of projects in 
different industry sectors, and the Ministry of Natural Resources and 
Environment is the regulatory body administering those laws.
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Project companies

26	 What are the principal business structures of project 
companies? What are the principal sources of financing 
available to project companies?

Project companies may theoretically take one of the corporate forms 
as prescribed by the Law on Enterprises 2014. As a practical matter, 
sponsors typically select the form of limited liability company for major 
infrastructure projects. Depending upon the status of project implemen-
tation and investment structure, foreign investors may choose either (i) 
100 per cent foreign-owned enterprise, or (ii) a foreign-invested joint-
venture enterprise between foreign investors and at least one domestic 
investor, subject to applicable limitation on foreign ownership (if any) 
depending upon the type of business sector.

In respect of oil and gas projects, investors may establish a project 
company in the form of a joint operating company acting as petroleum 
operator that is responsible for day-to-day operation of the project. 
Despite its corporate structure, the project company shall conduct the 
project work for and on behalf of all investors participating in the pro-
duction sharing contract on ‘no gain, no loss’ basis, and all investors 
to the extent of their respective participating share shall indemnify the 
project company from all loss and liability. 

Principal sources of financing available to project companies 
include (i) onshore loans from credit institutions and finance compa-
nies licensed to operate in Vietnam, (ii) offshore loans from foreign 
credit institutions and (iii) state investment loans. 

In practice, foreign lenders of large infrastructure project will nor-
mally require a government guarantee for assurance of the repayment 
of the loans, which is granted on a project-by-project basis.

Public-private partnership legislation

27	 Has PPP-enabling legislation been enacted and, if so, at what 
level of government and is the legislation industry-specific?

Key legal authority on public-private partnerships (PPP), among others, 
is Decree No.15/2015/ND-CP (Decree 15) dated 14 February 2015 issued 
by the government. 

This legal instrument expressly provides for multiple forms of 
concession, including build-operate-transfer (BOT), build-transfer-
operate, build-transfer, build-own-operate, build-transfer-lease, build-
lease-transfer and operate and manage. The prime minister also has an 
express authority to approve other forms of concession.

Decree 15 sets out a variety of sectors whereby public infrastruc-
ture can be delivered by way of a PPP project, including:
•	 transport;
•	 street lighting, water supply and wastewater treatment;
•	 power generation plants and transmission lines;
•	 agriculture;
•	 other commercial infrastructure;
•	 social infrastructure; and
•	 other sectors subject to the prior approval of the prime minister.

PPP – limitations

28	 What, if any, are the practical and legal limitations on PPP 
transactions?

Successful development and commercialisation of major PPP infra-
structure projects in Vietnam are primarily funded by a mix of external 
debt and equity finance.

It is required that the equity component of a PPP project must be at 
least 15 per cent of the total investment capital expenditure up to 1,500 
billion dong and 10 per cent for the investment capital exceeding 1,500 
billion dong. Other sources of funding are typically mobilised through 
shareholders loans from sponsors and multi-tranche syndicated sen-
ior secured debt facilities from domestic and international lenders. 
Determination of viability gap funding and government participation 
are key issues to note.

Other key risk areas for sponsors and lenders include the lack of a 
robust and consistent risk allocation between the government and the 
sponsors, the issues of foreign currency availability and convertibility, 
the statutory restriction on mortgaging land use rights to international 
lenders, and the payment ability and creditworthiness of Vietnam pro-
ject counterparties.  

PPP – transactions

29	 What have been the most significant PPP transactions 
completed to date in your jurisdiction?

The most significant PPP transactions in Vietnam completed to date in 
Vietnam primarily relates to large IPP power projects:
•	 Phu My 2.2 gas-fired BOT power project (715MW);
•	 Phu My 3 gas-fired BOT power projects (716.8MW);
•	 Mong Duong 2 coal-fired BOT power project (1,240MW, AES 

Corporation, POSCO Power Corp and China Investment 
Corporation as sponsors); and

•	 Nghi Son Refinery project (Idemitsu Kosan, Mitsui Chemicals, 
Kuwait Petroleum and PetroVietnam as sponsors).

Other BOT power projects to note are:
•	 Nghi Son 2 coal-fired BOT power project (1,200MW, Marubeni 

Corporation and Korea Electric Power Corporation (KEPCO) 
as sponsors);

•	 Hai Duong coal-fired BOT power project (1,200MW, Jaks 
Resources Bhd and CPECC as sponsors);

•	 Vinh Tan 1 coal-fired BOT power project (1,200MW, CSG, CPIH 
and Vinacomin as sponsors); and

•	 Vung Ang 2 coal-fired BOT power project (1,200MW, One Energy 
Asia Limited as sponsor, jointly owned by Mitsubishi Group and 
CLP Holdings).
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Update and trends

The government is preparing a draft PPP Decree, which was first 
released on 1 August 2017. This draft legislation once finalised and 
promulgated will be a new PPP Decree to replace Decree 15/2015/
ND-CP.
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